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CONSULTING SERVICES AGREEMENT


THIS CONSULTING SERVICES AGREEMENT (with the exhibits hereto, the "Agreement”) is made as of this _______ day of ________, 20__, by and between [name of entity] (the “Consultant”) and ISO New England Inc. (“ISO”).


WHEREAS, ISO has determined it requires the services of the Consultant, as outlined in this Agreement, to support the operations of ISO; and


WHEREAS, in connection therewith, the Consultant is willing to provide consulting services as more fully set forth in this Agreement; and


NOW, THEREFORE, in consideration of the mutual covenants and agreements herein contained and for other good and valuable consideration (the receipt and sufficiency of which are hereby acknowledged), the Consultant and ISO covenant and agree as follows:

ARTICLE 1 – DEFINITIONS

In this Agreement, unless there is something in the subject matter or context inconsistent therewith, the following terms shall have the respective meanings indicated below:

“Agreement” has the meaning set forth in the recitals.

“Arbitration” has the meaning set forth in Section 8.2(a).

“Association” has the meaning set forth in Section 8.2(a).

“Association’s Rules” has the meaning set forth in Section 8.2(d)(iv).

“Confidential Information” means the following except to the extent excluded under Section 6.4 below: (a) all information about ISO, its vendors and Participants, whether furnished before or after the date hereof, whether oral, written or recorded/electronic, and regardless of the manner in which it is furnished; (b) all reports, summaries, compilations, analyses, notes or other information which are based on, contain or reflect any Confidential Information; (c) any and all Confidential Information as that term is defined in ISO's Information Policy, a copy of which is located at www.iso-ne.com; and (d) any information which, if disclosed by a transmission function employee of a utility regulated by the FERC to a market function employee of the same utility system, other than by public posting, would violate the FERC’s open access same time information regulations.

“Consultant” has the meaning set forth in the recitals.

“Consultant Affiliate” means any entity that controls, is controlled by or is under common control with the Consultant or, if the Consultant is a natural person, the spouse or minor children of the Consultant.

“Contract Rates” means the negotiated rates of compensation of the Consultant set forth on Exhibit A attached hereto.

“Demand” has the meaning set forth in Section 8.2(d)(i).

“Demanding Party” has the meaning set forth in Section 8.2(d)(i).

“FERC” means the Federal Energy Regulatory Commission.

“ISO” has the meaning set forth in the recitals.

“Majeure Event” has the meaning set forth in Section 9.13.

“Milestones” means the milestones described in the Scope of Work.

“Participants” means the participants in the New England markets for energy and related services during the term of this Agreement, and their successors and assigns.

“Non-Demanding Party” has the meaning set forth in Section 8.2(d)(i).

“Processes” means the set of steps, undertakings and methodologies and protocols to be used by the Consultant to perform the Services.

“Reimbursement Rates” means the negotiated rates of reimbursement of the Consultant set forth on Exhibit B attached hereto.

“Response” has the meaning set forth in Section 8.2(d)(ii).

“Scope of Work” means the Scope of Work attached hereto as Exhibit C or, if this is an umbrella agreement, any and all Scopes of Work executed by the parties hereto, which Scopes of Work shall be in the form attached hereto as Exhibit C.

“Services” has the meaning set forth in Section 2.1(a).

“Tribunal” has the meaning set forth in Section 8.2(d)(iv).

“Waiting Period” has the meaning set forth in Section 8.2(a).

“Work Product” means any report, analysis, data compilation or database, methodology, protocol, plan, software, item of documentation or other deliverable developed by the Consultant in performing the Services set forth in this Agreement.

ARTICLE 2 - SERVICES AND RESPONSIBILITIES OF CONSULTANT

Section 2.1.
Scope and Delivery of Services.  (a)  The Scope of Work describes the various services and Work Product to be provided by the Consultant pursuant to this Agreement (the “Services”), and the Milestones for the production of those Services.  The parties agree that, at any time during the term of this Agreement, ISO may adjust the Scope of Work and/or the resources required to achieve the revised Services and Milestones.  The parties will negotiate in good faith any corresponding changes to the payment terms set forth in Section 3.1 and shall put such changes in writing.  The parties also agree that, at any time during the term of this Agreement, ISO may adjust the start dates for the provision of the Services, with written notice to the Consultant. 

(b)
The parties agree that the Consultant shall perform the Services specified in the Scope of Work at each of the Milestones.  The Consultant recognizes and agrees that time is of the essence for the Consultant to perform the Services in accordance with the schedule set forth herein and that a failure to perform the Services accordingly will result in expense and damage to ISO.  Therefore, the Consultant agrees to control any slippage in the aforementioned schedule by assigning the necessary additional resources to the project activities as required to meet the Milestones, and, if this is a fixed price contract, those additional resources shall be at the Consultant’s sole cost.
Section 2.2.
Approval.  ISO shall have the right to review and approve the Work Product delivered by the Consultant.  If ISO determines that the Work Product is not satisfactory to ISO in its sole discretion, then ISO shall give written notice of such failure to the Consultant as soon as reasonably practicable, in which case the Consultant shall promptly use its best efforts to remedy any such errors or problems in the Work Product without additional charge to ISO.  

Section 2.3.
Personnel of Consultant.  (a) The Consultant agrees that it will provide the employees specified in the Scope of Work and/or in Exhibit A for the performance of the Services, and that such employees are properly trained and qualified and possess appropriate technical skills and experience for the Services they are to perform.  Such employees shall be assigned the roles described in the Scope of Work and/or in Exhibit A.  All Services, work and deliverables to be performed hereunder by the Consultant shall be performed by qualified personnel in a professional and workmanlike manner, and in accordance with the highest industry standards. The Consultant shall, and shall cause its personnel to, work in good faith with ISO’s employees and contractors and any project manager designated by ISO, which project manager may or may not be a subcontractor of ISO.

(b)
Without ISO’s prior written consent, the Consultant shall not hire any subcontractor to perform the Services as a whole or in part and shall not reassign, or redefine the roles of, any of the employees listed in the Scope of Work and/or in Exhibit A.  Notwithstanding the foregoing, the Consultant shall be responsible for the compliance of any subcontractor with each term of this Agreement.  At the reasonable request of ISO, the Consultant will replace or change the responsibilities of any employee or subcontractor who ISO believes in good faith is either not performing at an appropriate level or does not properly represent the best interests of ISO.

(c)
The Consultant shall, and shall cause its personnel to, perform the Services in accordance with all of ISO’s policies, as delivered or known to the Consultant.  Specifically, any personnel of the Consultant who are on-site, as well as any other personnel of the Consultant who are responsible for the Consultant’s relationship with ISO, shall make themselves familiar with ISO’s Code of Conduct, and in particular the Conflicts of Interests provisions set forth therein.  A copy of the Code of Conduct is attached hereto at Exhibit D.

(d)
The Consultant hereby agrees that ISO has the right to perform background checks on the Consultant and its employees at any time during the term of this Agreement.  The Consultant has informed its employees accordingly, and has or will secure their written consent (in a form acceptable to ISO) to the performance of such background checks.

(e)
The Consultant shall be solely responsible for the payment of its personnel’s entire compensation and benefits, including employment taxes and workers’ compensation, and shall indemnify and hold harmless ISO for and against any claims by any personnel of Consultant for compensation or benefits.

ARTICLE 3 – PAYMENTS, RECORDS AND AUDIT RIGHTS

Section 3.1.
Payments to Consultant.  (a) The Consultant shall submit invoices in arrears to ISO, Attention: Accounts Payable, on a monthly basis, detailing the Services rendered during the period, the employees rendering the services and the hours expended, all in accordance with the Contract Rates, plus all authorized, reasonable and documented out-of-pocket expenses, including travel, that were incurred by the Consultant in the performance of the Services, in accordance with the Reimbursement Rates.  

If cap:

ISO shall not be responsible for payment for Services rendered under this Agreement in excess of $_________.  The Consultant is given the responsibility of informing ISO when total billed and/or accrued amounts for Services and expenditures reach 75% of the total agreed cap.

If fixed price:  

ISO shall not be responsible for payment for Services rendered under this Agreement in excess of $_________, provided, however, that the Consultant shall remain responsible for the performance of the Services even after exceeding the foregoing cap.  

(b)
ISO will review each invoice and shall pay [___% of] any undisputed amount thereunder within thirty (30) days of the date of submission of such invoice to ISO.  [After the Consultant has met each of the Milestones and received approval from ISO of the Work Product received to date in accordance with Section 2.2, the Consultant shall submit an invoice to ISO for the unpaid __% of the undisputed amounts billed to date, and ISO shall pay all undisputed amounts thereunder within thirty (30) days of the date of submission of such invoice. [ISO-NE’s Standard terms are 2% 30, Net 45 days]
(c)
The fees to be paid and expenses to be reimbursed by ISO for the Services performed hereunder shall be inclusive of any applicable sales and use taxes.

(d)
With respect to any invoice submitted by the Consultant, ISO may, without triggering a default under this Agreement, withhold from any payment otherwise due: (i) any amount incorrectly invoiced, provided that ISO timely informs the Consultant of the amounts alleged to be incorrectly invoiced and the basis for any such assertion for review, resolution and rebilling purposes; or (ii) any amount in dispute.  Payments of undisputed amounts of any approved invoices shall be made as provided in subparagraph (b), above.

Section 3.2.
Records; Final Audit.  The Consultant shall keep and maintain detailed books of account in support of all chargeable hours and reimbursable expenses under this Agreement.  Such books shall include without limitation a record of the hours worked by each of the Consultant’s personnel whose time is billed to ISO hereunder, which record shall include a summary of the hours worked by each individual.  The books of account and record of hours worked shall be made available for inspection by ISO.  All invoices submitted by the Consultant to ISO shall be subject to final audit by ISO at any time up to one (1) year from the submission of such invoices.

ARTICLE 4 – REPRESENTATIONS AND WARRANTIES

Section 4.1.
Representations and Warranties of ISO.  ISO represents and warrants to the Consultant that ISO has full power and authority to enter into this Agreement and to perform its obligations hereunder, and that execution of this Agreement will not violate any other agreement with a third party.  The person signing this Agreement on behalf of ISO has been properly authorized and empowered to enter into this Agreement.

Section 4.2.
Representations of the Consultant.  The Consultant represents, warrants and covenants to ISO that:

(a)
The Consultant has full power and authority to enter into this Agreement and to perform the Services hereunder.  Execution of this Agreement will not violate any other agreement with a third party.  The person signing this Agreement on behalf of the Consultant has been properly authorized and empowered to enter into this Agreement.

(b)
All software programs, hardware, Processes, Work Product and databases developed or to be developed by the Consultant to perform the Services do not, or when developed, will not, infringe upon or violate any issued U.S. patent or the copyrights, trade secrets, trademarks or other proprietary rights of any third party, and are free of all liens and encumbrances.

(c)
All software programs, hardware, Processes, Work Product or databases licensed by the Consultant from third parties do not infringe upon or violate any issued U.S. patent or the copyrights, trade secrets, trademarks or other proprietary rights of any third party.

(d)
There are no pending or threatened suits, legal proceedings, claims or governmental investigations against or with respect to the Consultant relating to any software programs, hardware, Processes or databases intended to be used by the Consultant to perform the Services.

(e)
The Consultant has not received any notice of any claim of infringement or violation of any third party’s copyrights, patents, trade secrets, trademarks or other proprietary rights relating to any software, hardware, Processes or databases intended to be used by the Consultant to perform the Services.

(f)
All statements made and material supplied by the Consultant regarding its qualifications to perform the Services contemplated under this Agreement, including without limitation any response of the Consultant to a Request for Proposals by ISO, are true and correct and are not misleading or incomplete for any reason, including by reason of omission.

(g)
The Consultant has all rights necessary, pursuant to written agreements with its employees, consultants, contractors, agents and representatives, as applicable, to secure for ISO the rights to be secured by the Consultant under this Agreement.

[(h)
The Consultant hereby represents that none of the Consultant (if the Consultant is a natural person) or any of its senior officers, directors or any holder of an equity interest of five percent (5%) or more in the Consultant is (i) an employee of ISO, (ii) a family member of any current ISO employee, officer or director, or (iii) a director, officer or employee of a Participant or any affiliate of a Participant.  The Consultant further represents that the Consultant does not have a material ongoing relationship with a Participant or any affiliate of a Participant, and none of the Consultant or any Consultant Affiliate owns, controls or has the power to vote any securities of a Participant or an affiliate of a Participant.  The Consultant does not have any litigation, suit, charge or other claim pending or threatened against ISO before any court, administrative agency or other tribunal.

OR, if the Agreement represents less than 10% of the Consultant’s reasonably anticipated annual revenues, use the following paragraph:

(h)
The Consultant hereby represents that (i) none of the Consultant or any Consultant Affiliate owns, controls or has the power to vote any securities of a Participant or an affiliate of any Participant; (ii) the fees paid by ISO for the Services provided pursuant to this Agreement do not represent more than ten percent (10%) of the Consultant’s reasonably anticipated annual revenues; and (iii) the Consultant does not have any litigation, suit, charge or other claim pending or threatened against ISO before any court, administrative agency or other tribunal.]
(i)
Neither the Consultant nor any Consultant Affiliate purchases, brokers, generates, transmits, distributes or markets electric power in any of the six New England States, administers power markets or is responsible for the reliable operation of a transmission grid, or possesses plans to engage in any of the foregoing activities.

(j)
The Services, materials and program products that the Consultant provides shall be free from defects and shall meet the standards for quality and performance set forth in this Agreement.  In the event of any breach of the foregoing warranty, the Consultant shall, at ISO’s request, replace, repair and/or modify such Services, materials and program products promptly and without additional charge.  Additionally, the Consultant agrees to test any and all programming materials it develops for viruses and to remove any viruses before delivery of such programming materials to ISO.

(k)
The Consultant acknowledges that the foregoing representations and warranties shall be continuing, and agrees to promptly inform ISO in writing should any of the foregoing become untrue.

ARTICLE 5 – OWNERSHIP OF WORK PRODUCT 

Section 5.1.
Rights to Work Product, Documentation, etc.  (a)  The Consultant acknowledges and agrees that all Work Product shall belong to and be the sole property of ISO or any other entity or entities designated by it, as a “work made for hire” by the Consultant pursuant to this Agreement. To the extent any Work Product is deemed not to be a “work made for hire” by the Consultant for ISO, or if ownership of all right, title and interest in any intellectual property rights therein shall not be deemed to vest exclusively in ISO, the Consultant hereby assigns to ISO its entire right, title and interest in and to all such Work Product.  To the extent that any Work Product contains works or portions of works owned in whole or in part by any third party, the Consultant hereby grants to ISO an irrevocable, nonexclusive, transferable, worldwide, royalty-free license to use, execute, reproduce, display, perform, distribute copies of, and prepare derivative works based upon, such works.  The Consultant shall ensure that its employees and subcontractors who are involved in the provision of the Services assign in writing to ISO all copyrights, rights of trade secret and other intellectual property rights which they may have or claim in and to any such Work Product.


(b)
ISO or any other entity or entities designated by it shall be the sole owner of all domestic and foreign rights pertaining to the Work Product.  The Consultant further agrees as to all Work Product to assist ISO in every way (at ISO’s expense) to obtain and from time to time enforce patents, copyrights or other intellectual property rights on Work Product in any and all countries.  To that end, by way of illustration but not limitation, the Consultant will testify in any suit or other proceeding involving any Work Product, execute all documents which ISO reasonably determines to be necessary or convenient for use in applying for and obtaining intellectual property rights thereon and enforcing the same, and execute all necessary assignments thereof to ISO or persons designated by it. In the event ISO is unable, after reasonable effort, to secure signatures of the Consultant on any document or documents needed to apply for or prosecute any patent, copyright, or other right or protection, for any reason whatsoever, the Consultant hereby irrevocably designates and appoints ISO and its duly authorized officers and agents as its agent and attorney-in-fact to act for and on its behalf to execute and file any such application or applications and to do all other lawfully permitted acts to further the prosecution and issuance of patents, copyrights, or similar protections thereon with the same legal force and effect as if executed by the Consultant.  The Consultant will, by appropriate written agreement, ensure similar cooperation from each employee who performs Services hereunder.

(c)
The Consultant acknowledges that ISO from time to time may have agreements with other persons or with the United States Government, or agencies thereof, that impose obligations or restrictions on ISO regarding inventions made during the course of work under such agreements or regarding the confidential nature of such work.  The Consultant agrees to be bound by all such obligations and restrictions that are known to the Consultant and to take all action necessary to discharge the obligations of ISO under such agreements.

Section 5.2.
Ownership of Consultant’s Software.  Title and ownership to the Consultant’s software, other proprietary information, Processes and any derivative works, solely to the extent that the same do not constitute Work Product and are identified in writing by the Consultant and agreed to in writing by ISO, shall remain and belong to and be vested in the Consultant.  The Consultant reserves all rights not granted to ISO in this Agreement.  

ARTICLE 6 – COVENANTS

Section 6.1.
No Use of ISO Work Product.  The Consultant covenants that it will not use (or permit the use of) any Work Product for the Consultant’s own use or for the use of any person other than ISO, nor will the Consultant use or make available to any person other than ISO any part of the Work Product, except as provided in this Agreement or as agreed to in writing by ISO. 

Section 6.2.
Export Regulations.  The Consultant acknowledges its obligations to control access to technical data under the U.S. Export Laws and Regulations and agrees to adhere to such laws and regulations with regard to any technical data received under this Agreement.

Section 6.3.
Adherence to Laws.  (a)  The Consultant agrees that in carrying out its duties and responsibilities under this Agreement, it will make itself familiar with and knowledgeable about any rules or regulations of state or governmental regulatory agencies having jurisdiction over ISO, including FERC’s guidelines, and will adhere to such laws, rules and regulations in performing the Services.  

(b)
The Consultant agrees that in carrying out the Services and its other duties and responsibilities under this Agreement, it will comply with all laws, and will neither undertake nor cause, nor permit to be undertaken, any activity which either (i) is illegal under any laws, decrees, rules or regulations in effect in the United States, any state or municipality; or (ii) would have the effect of causing ISO to be in violation of any laws, decrees, rules or regulations in effect in the United States.

(c)
The Consultant agrees that it has not, directly or indirectly, given, offered or promised anything of value to any entity or individual with the intent to influence ISO's decision-making regarding the selection of vendors, and the Consultant covenants not to take any such actions in the future.

Section 6.4.
Confidentiality.  (a)  The Consultant shall not, at any time during or after the term of this Agreement, in any manner, either directly or indirectly, divulge, disclose, or communicate to any person or entity, or use for its own benefit or for the benefit of any person or entity, any Confidential Information acquired from ISO, without the express prior written consent of ISO.  In addition, the Consultant shall ensure that its employees and subcontractors abide by the terms and conditions contained herein.  The Consultant agrees that it shall be liable for any breach of this Agreement by its employees and subcontractors.  The Consultant shall not disclose any Confidential Information to anyone except to officers and employees of the Consultant and to its outside consultants, advisers and/or attorneys, in each case who have a need to know and who have been advised of the confidential nature of the Confidential Information and who have agreed to abide by the terms of this Agreement. 

(b)
This provision shall not apply to any information received by the Consultant which:

(i)
can be demonstrated by reasonably documented proof to have been in the possession of the Consultant prior to receipt thereof from ISO without any obligation of confidentiality or to have been developed in the course of work entirely independent of any disclosure made hereunder or the subject matter of this Agreement;

(ii)
is or becomes part of the public domain other than through breach of this Agreement or through the fault of the Consultant, provided, however, that information shall not be disqualified as Confidential Information (A) merely because it is embraced by more general or generic information which is in the public domain or available from a third party, or (B) if it can only be reconstructed from information taken from multiple sources, none of which individually shows the whole combination (with matching degree of specificity); or

(iii)
is or becomes available to the Consultant from a source other than the Consultant or ISO which source has no obligation to maintain the confidentiality of the information.

(c)
In the event that any Confidential Information is required to be disclosed by subpoena, law or other directive of a court, administrative agency or arbitration panel, the Consultant hereby agrees to provide ISO with prompt notice of such request or requirement in order to enable ISO to (i) seek an appropriate protective order or other remedy, (ii) confer with the Consultant with respect to taking steps to resist or narrow the scope of such request or legal process, or (iii) waive compliance, in whole or in part, with the terms of this Section.  The Consultant hereby agrees to furnish only that portion of the Confidential Information which the Consultant’s counsel advises is legally required and to exercise best efforts to obtain assurance that confidential treatment will be accorded such Confidential Information.  

(d)
The obligations of the parties set forth in this Section shall survive the termination or completion of this Agreement.  Notwithstanding anything to the contrary in this Agreement, the Consultant’s obligations under this Section shall run to ISO and each Participant and the Consultant agrees that each Participant is an intended third party beneficiary of this Section.

Section 6.5.
Consultant’s Insurance Requirements.  The Consultant, at no expense to ISO, shall obtain and maintain in effect insurance policies providing at least the following coverage: (i) professional errors and omissions insurance against errors or omissions by the Consultant and its employees, officers, directors, agents, consultants or representatives, and (ii) comprehensive general liability insurance against any and all liability for injury to or death of a person, or persons, and for damage to or destruction of property occasioned by or arising out of or in connection with the presence at the premises of ISO of the Consultant, its employees, agents and servants, and the business conducted within such premises by the Consultant, its employees, agents and servants, including contractual indemnity coverage for the Consultant’s indemnity obligations to ISO, to afford protection with limits, in the aggregate, of at least $1,000,000 each person and $5,000,000 each occurrence.  The Consultant shall also maintain workers’ compensation or other similar insurance offering statutory coverage and containing statutory limits, and any other insurance reasonably required by ISO from time to time.  Such policy or policies shall be on an occurrence, rather than claims-made, basis.  The Consultant shall have its policies (other than workers’ compensation or similar insurance) name ISO as an additional insured, and shall have its policies contain a provision stating that such policy or policies shall not be cancelled or materially altered except after thirty (30) days’ written notice to ISO.  The Consultant shall furnish to ISO a certificate of insurance, reflecting ISO as an additional insured, upon the execution of this Agreement.

ARTICLE 7 – TERMINATION

Section 7.1
Term. The term of this Agreement shall begin on the date hereof and shall end on the date the Services are completed, unless terminated earlier as provided herein or extended by ISO.

Section 7.2.
Termination.  (a)  In the event that either party to this Agreement passes a resolution to wind-up, suffers a winding-up order to be made for any reason, is dissolved, becomes insolvent or falls into receivership, commits an act of bankruptcy or is adjudicated bankrupt by a court of competent jurisdiction, or ceases to carry on business for any reason whatsoever, the other party hereto shall have the right to terminate this Agreement immediately.

(b)
If ISO is dissatisfied with the work performance of the Consultant, ISO may terminate this Agreement upon fifteen (15) days’ written notice to the Consultant.  


(c) 
ISO may terminate this Agreement by giving the Consultant thirty (30) days’ prior written notice.


(d)
If the Consultant assigns or transfers this Agreement or any right or obligation hereunder in violation of Section 9.1, or reassigns any of the employees listed in the Scope of Work, ISO shall have the exclusive option of (i) continuing under the terms and conditions of the Agreement, (ii) continuing under the terms and conditions of the Agreement with the Consultant or its successors or assigns for such period of time as is necessary to replace the Consultant’s services, or (iii) immediately terminating the Agreement.

(e)
Either party may terminate this Agreement immediately in the event that the other party shall be in material breach of any representation, warranty, covenant, term or condition of this Agreement and shall fail to remedy such breach within seven (7) days after receiving written notice thereof from the other party.  

Section 7.3.
Obligations on Termination.  Upon termination of this Agreement, the Consultant shall deliver all Confidential Information and Work Product, in any form, to ISO. The other provisions hereof shall survive in accordance with Section 9.3.

ARTICLE 8 – INDEMNIFICATION

Section 8.1.
Indemnification.  Each party shall indemnify and hold harmless the other, its directors, officers, employees and agents, from and against any claims, demands, losses, damages or expenses (or actions in respect thereof asserted by any third party), including, without limitation, attorneys’ fees, to the extent arising out of any breach of the indemnifying party’s representations, warranties or covenants in this Agreement. Additionally, the Consultant shall indemnify and hold harmless ISO, its directors, officers, employees and agents, from and against any claims, demands, losses, damages or expenses (or actions in respect thereof asserted by any third party), including, without limitation, attorneys’ fees, relating to any injury to any person or damage or loss of any of ISO’s property incurred by reason of any act or omission done in the course of performing the Services by the Consultant or any employee, contractor or representative of the Consultant.

Section 8.2.
Arbitration; Procedures.  

(a)
Exclusive Remedy.  Except as provided in Section 8.3, after a thirty (30) day waiting period (the “Waiting Period”), any dispute, controversy, or claim arising out of or relating to this Agreement, or the formation, breach, termination or invalidity thereof, shall be settled by submission to final, binding and non-appealable arbitration (“Arbitration”) in accordance with the Rules of the American Arbitration Association (the “Association”), as then in effect, except as varied or excluded by this Agreement, without any right by any party to a trial de novo in a court of competent jurisdiction.  During the Waiting Period, the parties shall work diligently and in good faith and use their best efforts to amicably resolve the dispute.

(b)
Place of Arbitration.  The Arbitration shall be conducted in Boston, Massachusetts, by the Regional Office of the Association.

(c)
Costs and Fees.  Each party shall, except as otherwise provided herein, be responsible for its own expenses, including legal fees, incurred in the course of any arbitration proceedings.  The fees of the arbitrators shall be divided evenly between the parties.

(d)
Procedure.  The parties shall follow the procedures described below:

(i)
Following the Waiting Period, the party seeking Arbitration (the “Demanding Party”) shall give notice of a demand to arbitrate (herein referred to as the “Demand”) to the other party (the “Non-Demanding Party”) and to the Association.  The Demand shall include (A) a statement of the nature of the dispute, (B) copies (if any) of all supporting documentation in the possession of the Demanding Party, (C) a copy of this Section, and (D) the name of the arbitrator selected by the Demanding Party.

(ii)
Within  thirty (30) days after receipt of the Demand, the Non-Demanding Party shall give notice (herein referred to as the “Response”) to the Demanding Party and to the Association, of (A) any additional issues to be arbitrated, (B) its answer and defenses to the issues raised by the Demanding Party, (C) copies (if any) of all supporting documentation in the possession of the Non-Demanding Party, and (D) the name of the arbitrator selected by the Non-Demanding Party.

(iii)
The two arbitrators selected by the parties shall select a third arbitrator, who shall be a lawyer.  None of the arbitrators shall have any existing or prior relationship with either party to this Agreement.

(iv)
The three arbitrators (the “Tribunal”) shall proceed with the Arbitration by giving notice to all parties of its proceedings and hearings in accordance with the Association’s applicable procedures (the “Association’s Rules”).  Within fifteen (15) days after the third arbitrator has been appointed, an initial meeting among the Tribunal and counsel for the parties shall be held for the purpose of establishing a plan for administration of the Arbitration, including: (A) definition of issues; (B) scope, timing and type of discovery, which may, at the discretion of the Tribunal, include production of documents in the possession of the parties in accordance with the Federal Rules of Evidence, but may not, without the consent of the parties, include depositions; (C) exchange of documents and filing of detailed statements of claims and pre-hearing memoranda; (D) schedule and place of hearings; and (E) any other matters that may promote the efficient, expeditious and cost-effective conduct of the proceedings.  The substantive law of the Commonwealth of Massachusetts and the United States law applicable to patents, trademarks, and copyrights (excluding that body of law applicable to choice of law and excluding the United Nations Convention on Contracts for the International Sale of Goods) and the Federal Rules of Evidence shall be applied by the Tribunal to the resolution of the dispute, provided that the Tribunal shall base its decision on the express terms, covenants, and conditions of this Agreement.  The hearings shall commence within thirty (30) days of the initial meeting and shall be concluded within ninety (90) days of the initial meeting.  The Tribunal shall be bound to make specific findings of fact and reach conclusions of law, based upon the submissions and evidence of the parties, and shall issue a written decision explaining the basis for the decision and award, within ten (10) days of the conclusion of the arbitration hearings.

(v)
The parties agree that the Tribunal shall have no power to alter or  modify any express provision of this Agreement or to render any award which, by its terms, effects any such alteration or modification.  Subject to the limitation imposed by this Section, the Tribunal shall have the power to determine the rights and obligations of the parties and to grant any and all relief and remedies, whether at law or in equity, that the courts in the Commonwealth of Massachusetts may grant and such other relief as may be available under the Association’s Rules.  Any award of the Tribunal shall include pre-award and post-award interest at a rate or rates considered fair under the circumstances by the Tribunal.  The decision of the Tribunal shall be final and as an “award” within the meaning of the Association’s Rules, and judgment upon the arbitration award may be entered in the United States District Court for the District of Massachusetts or any other court having jurisdiction, as if it were a judgment of that court.

(vi)
Upon written demand to any party to the Arbitration for the production of documents and things (including computer disks and data) reasonably related to the issues being arbitrated, the party upon which such demand is made shall promptly produce, or make available for inspection and copying, such documents or things without the necessity of any action by the Tribunal, provided, however, that no such demand shall be effective if made more than ninety (90) days after the receipt of the Response.

Section 8.3.
Injunctions and Other Equitable Relief.  Notwithstanding the foregoing, the parties specifically reserve the right to seek a temporary judicial restraining order, preliminary or permanent injunction, or other similar equitable relief with respect to (i) violations of the confidentiality and intellectual property provisions of this Agreement, (ii) any failures by the parties to comply with any applicable post-termination obligations for which monetary compensation would not be adequate, (iii) any failure by the Tribunal or any parties to comply with the provisions of Section 8.2, or (iv) to preserve the status quo or prevent irreparable harm.  The jurisdiction and venue for any such action shall be governed by Section 9.8 hereof.

ARTICLE 9 – MISCELLANEOUS

Section 9.1.
Assignment.  This Agreement shall inure to the benefit of the parties and their respective successors and assigns.  Notwithstanding the foregoing, the Consultant shall not be entitled to assign this Agreement without the prior written consent of ISO.  For purposes of this Agreement, assignment shall be deemed to include merger of Consultant, transfer of 50% or more of the equity interests in the Consultant, or operation of law.

Section 9.2.
Notice.  Any notice given hereunder shall be in writing and (i) given by personal delivery, (ii) sent by prepaid registered or certified mail, postage prepaid, or by reputable overnight courier service, in each case addressed to the addressees set forth below, or (iii) transmitted by facsimile to the addressees at the facsimile numbers set forth below.  Any notice so given shall be deemed received as follows:  if sent by registered or certified mail, on the third business day next following the mailing thereof; if sent by reputable overnight courier service, on the next business day; or, if transmitted by facsimile, upon the business day following the sender’s confirmation of receipt.  In the event of actual or threatened disruption of postal service, notice shall not be sent by registered or certified mail.  Either party may change its address hereunder by giving written notice of such change to the other party in the manner provided above.


If to the Consultant:

_________________
_________________

ATT:_____________

Title:_____________
Tel: 
Fax:


If to ISO:





Copy to:


ISO New England Inc.



ISO New England Inc.


One Sullivan Road




One Sullivan Road


Holyoke, MA 01040-2841



Holyoke, MA. 01040-2841


ATT: Robert Ludlow




ATT: Kathleen A. Carrigan

Title: Chief Financial Officer



Title: Sr. VP, General 









Counsel and Corporate 









Secretary


Tel: 413-535-4014




Tel:  413-540-4260


Fax: 413-535-4024




Fax: 413-535-4379

Section 9.3.
Survival. The representations, warranties and covenants contained in this Agreement shall survive the termination of this Agreement, regardless of any investigation or due diligence inquiry that may have been made on behalf of the party for whose benefit the representations, warranties and covenants were made.
Section 9.4.
Further Assurances.  The parties agree to cooperate with and assist each other and take such action as may be reasonably necessary to implement and carry into effect this Agreement to its full extent.

Section 9.5.
Counterparts.  This Agreement may be executed in counterparts, each of which shall be deemed to be an original, but all of which shall constitute one and the same agreement.

Section 9.6.
Independent Contractor.  The parties to this Agreement are each an independent contractor as to the other and shall not be considered or deemed to be an agent, employee, joint venturer or partner of the other.  Neither party shall have authority to contract for or bind the other in any manner and shall not represent itself as an agent of the other or as otherwise authorized to act for or on behalf of the other.

Section 9.7.
Waiver.  Any term or provision of this Agreement may be waived only in writing by the party or parties who are entitled to the benefits being waived.  No waiver by any party shall operate as a waiver of any future exercise of that right, nor shall any single or partial exercise of any right hereunder preclude any other or future exercise of that right or any other right hereunder.  All rights and remedies evidenced hereby are in addition to and cumulative to rights and remedies available at law.

Section 9.8.  Governing Law.  This Agreement shall be governed by and construed in accordance with the laws of the Commonwealth of Massachusetts without (i) reference to the choice of law principles thereof, or (ii) regard to any presumption or rule requiring construction or interpretation against the party drafting or causing this Agreement to be drafted.  Subject to Section 8.2, any action commenced with respect to this Agreement shall be brought in a court of competent jurisdiction of the Commonwealth of Massachusetts, to which the parties hereby consent.

Section 9.9.
Entire Agreement.  This Agreement contains the entire agreement between the Consultant and ISO with respect to the subject matter hereof and supersedes all prior agreements, negotiations and representations, written or oral, relating to its subject matter.  Except as provided herein, there are no conditions, representations, warranties, undertakings or agreements between the parties whether direct, indirect, collateral, express or implied.  No supplement, modification or waiver of this Agreement shall be binding unless executed in writing by both parties.

Section 9.10.
Headings.  The Article and Section headings contained herein are included solely for convenience, are not intended to be full or accurate descriptions of the contents thereof and shall not be considered part of this Agreement or to affect the interpretation hereof.

Section  9.11.
Severability.  The invalidity or unenforceability of any provision of this Agreement or any covenant herein contained shall not affect the validity or enforceability of any other provision or covenant hereof or herein contained and any such invalid or unenforceable provision or covenant shall be deemed severed.

Section 9.12.
Force Majeure.  Neither the Consultant nor ISO shall be liable to each other for any delay or failure to perform its obligations hereunder due to strikes, labor disputes, riots, storms, floods, explosions, acts of God or war (a “Majeure Event”).  Each party shall give to the other party notice in writing promptly after such party becomes aware of any such delay as a result of a Majeure Event.

[The next succeeding page is a signature page.]

IN WITNESS WHEREOF, the parties hereto have executed this Consulting Services Agreement as of the date first written above.

[NAME OF ENTITY]
By:____________________

     Name:

     Title:

ISO NEW ENGLAND INC.

By:____________________

     Robert Ludlow

     Vice President and Chief Financial Officer

EXHIBIT A
CONTRACT RATES

Team Member

Level


Billing Rate

EXHIBIT B

REIMBURSEMENT RATES

Expenses shall be reimbursed by ISO-NE at 100% of cost, and mileage shall be reimbursed at the standard imposed by the IRS.  Reimbursements for expenses shall not exceed 10% of the total fees for Services paid by ISO-NE pursuant to Section 3.1.

The parties agree that overnight travel shall be limited as follows:

· The Consultant will use best efforts to secure lowest cost airline fares.

· The Consultant will consult with ISO-NE (telephone or email consultations are acceptable) regarding each trip to discuss the minimization of expenses.

· All Invoices will include Purchase Order Number, and will be sent to Accounts Payable.  Receipts will be provided for all meals and any charges of $10.00 or more.

· Meals for any day while working in Holyoke will not exceed $39.00. (GSA Standard.)

· ISO-NE has negotiated special rates at the following local hotels:

* Holiday Inn, Whitings Farm Road, Holyoke, MA   

Phone:  413-534-3311 (Front Desk)

Rate:  $69.00 per night

* Country Inn and Suites, Northampton St., Holyoke, MA

Phone: 413-533-2100     Fax : 413-539-9761  

www.countryinns.com 

Contact:  Lori Fitzgibbon, GM (Email: cx_holy@countryinns.com/holyokema)

ISO-NE Rate: $69.00 per night

Springfield Marriott, 1500 Main St., Springfield, MA 

Phone:  413-750-3019  

Contact:  Linda Mensher

"Consultant Rate":  $83.00 per night (weekdays) 

Best Western Sovereign, 1080 Riverdale St. (Rt. 5), West Springfield, MA

Phone:  1-800-870-0486

Contact:  Peggy Gosselin

Rate:  $72.00 per night

* These are our preferred hotels. They are within the closest proximity to ISO headquarters and are our first choice for your stay.  The others are available if for some reason the preferred hotels are not available.

Hotel expenses will be reimbursed based on these rate standards for all accommodations required while working at ISO’s Holyoke, MA location.

EXHIBIT C

SCOPE OF WORK
[Detail to be provided by business person; to include reporting schedule, as follows:

Reporting.  The Consultant will submit written reports to ISO on a [weekly] basis regarding its progress on the Services.  ISO’s designated representative for such reports shall be ________________ (______@iso-ne.com) or his/her nominee.]
[If Umbrella Agreement:]

EXHIBIT C

FORM OF SCOPE OF WORK
Date:

Milestones:

Services to be provided:

Work Product:

ISO representative for receipt of reports:

Employees to perform services and roles of each:

Key Personnel:

Capitalized terms used herein shall have the meanings given them in the Consulting Services Agreement dated ___________, 20__ between the parties hereto.

IN WITNESS WHEREOF, the parties hereto have executed this Scope of Work as of the date first written above.

CONSULTANT

By:____________________

     Name:

     Title:

ISO NEW ENGLAND INC.

By:____________________

     Robert C. Ludlow

     Vice President and Chief Financial Officer

EXHIBIT D

CODE OF CONDUCT
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